
 
 

Natural Resources Defense Council •  NY/ NJ Baykeeper 
Pace Environmental Lit igat ion Clinic •  Riverkeeper •  Soundkeeeper 

       
      Sept. 27, 2011 
 
Commissioner Joe Martens 
NYS Department of Environmental Conservation 
625 Broadway 
Albany, NY 12233-1011 
 
Commissioner Carter H. Strickland 
NYC Department of Environmental Protection 
59-17 Junction Blvd. 
Flushing, NY 11373 
 

Re: Ongoing negotiations between NYSDEC and NYCDEP concerning 
modifications to the 2004 Combined Sewer Overflow Administrative Consent 
Order (DEC Case # CO2-20000107-8) 

 
Dear Commissioner Martens and Commissioner Strickland: 
 
 On behalf of the undersigned organizations and our more than 40,000 members, 
including over 15,000 in New York City, we write to call your attention to the final decision in 
NRDC, et al. v. Grannis, et al., No. 110898/10 (N.Y. Sup. Ct.) and its implications for ongoing 
negotiations between the New York State Department of Environmental Conservation 
(“NYSDEC”) and New York City Department of Environmental Conservation (“NYCDEP”) 
concerning New York City’s combined sewer overflow (CSO) abatement obligations.1  Our 
organizations participated for seven years (from 2003-2010) in the most recent NYSDEC 
administrative proceeding concerning the city’s CSO abatement obligations.  It remains a 
priority for all of our groups to ensure that the city develops and implements CSO Long Term 
Control Plans that protect our waterways and satisfy all requirements of the federal Clean Water 
Act and state Environmental Conservation Law.2

 
 

 As explained below, as a result of the court’s ruling in NRDC v. Grannis, it is now clear 
that NYSDEC and NYCDEP cannot change the city’s CSO abatement obligations through 
bi-lateral negotiations, without providing a full opportunity for public participation, 
including an adjudicatory hearing on any substantive and significant issues.   
                                                 
1 We enclose a copy of the court’s Decision, Order and Judgment, entered on August 4, 2011.  We note that no party 
to the proceeding has filed a notice of appeal or sought any other post-judgment relief within the applicable 
deadlines for doing so. 
2 Among other things, two of the undersigned organizations, NRDC and Riverkeeper, are represented on 
NYCDEP’s Green Infrastructure Steering Committee.  See 
http://www.nyc.gov/html/dep/html/stormwater/nyc_green_infrastructure_outreach.shtml.  Most or all of the 
undersigned organizations are also active members of the Storm Water Infrastructure Matters (SWIM) Coalition, 
which has long been engaged with both NYCDEP and NYSDEC on issues relating to CSOs and green 
infrastructure.  See www.swimmablenyc.info.   
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 It is now widely known that NYSDEC and NYCDEP are negotiating changes to the 
city’s existing CSO obligations, including changes that would expand the role of “green 
infrastructure” in the city’s CSO abatement program.  Our groups strongly support the idea of 
improving the city’s existing CSO administrative consent order (“Consent Order”) to ensure the 
“green infrastructure” is fully integrated into the city’s CSO program.3  While we have not been 
privy to the ongoing negotiations, we are encouraged that this appears to be one of the main 
objectives of the negotiation.  That is not to say, however, that any agreement between the city 
and state that incorporates substantial green infrastructure investments is necessarily one we 
could support, nor one that we would believe satisfies the requirements of state and federal law.4

 
   

 Accordingly, as your agencies continue their ongoing negotiations, we call on you to 
ensure that the general public has a meaningful role in the decisionmaking process, as 
required by law.  We would welcome the opportunity to participate directly in negotiations with 
the city and state, with the aim of reaching a settlement that all parties could agree to codify in 
the city’s Clean Water Act permits.  At a minimum, however, any proposed bi-lateral agreement 
between NYSDEC and NYCDEP must be fully vetted with the public; the state and city must 
provide meaningful opportunities for public input before purporting to modify any of the city’s 
existing CSO-related obligations.   
 
 Presently, the city’s specific CSO abatement obligations are defined by 13 State Pollutant 
Discharge Elimination System (“SPDES”) permits, including the Consent Order attached thereto, 
which NYSDEC has issued pursuant to the federal Clean Water (“CWA”) and state 
Environmental Conservation Law (“ECL”).  In NRDC v. Grannis, the court ruled that “the terms 
of the Consent Order . . . are clearly incorporated as enforceable terms under the [SPDES] 
permits.”  Decision, Order and Judgment at 14.5

 
      

 The court’s ruling makes clear that the terms of the Consent Order are enforceable by 
citizen suit under Section 505 of the CWA, 33 U.S.C. § 1365.  We emphasize that we currently 
have no intention of bringing such a citizen suit.  However, the fact that the Consent Order’s 
requirements are subject to citizen suit enforcement as SPDES permit terms has critically 
important implications for any future modifications to the Consent Order that NYSDEC and 
NYCDEP may negotiate.   
 

                                                 
3 See, e.g., Letter of 11/12/2010 from SWIM Coalition to NYSDEC Asst. Cmr. J. Tierney, Re: “NYC Green 
Infrastructure Plan” (available at: http://swimmablenyc.info/wp-
content/uploads/2010/11/SWIMSC_GIplan_DEC.pdf). 
4 See id. 
5 This is clearly a holding, not dictum, as the court relied on this reading of the permits to conclude that they 
“satisfied the requirement [of 6 NYCRR § 750-1.14(b)] that a Compliance Schedule ‘shall be specified in the 
permit.’”  Id.  We further note that this result is consistent with, among other things, EPA’s instruction to NYSDEC 
in 2004 that “[t]he long-term planning and implementation obligations in the [CSO ACO] should, by mutual 
consent, be contemporaneously incorporated into the [SPDES] permits governing discharges from the City’s 
fourteen wastewater treatment plants.”  See Letter from W. Andrews (EPA Region 2), to J. DiMura (DEC) of 
10/6/04. 
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 Specifically, DEC cannot render the terms of the existing Consent Order inoperative with 
respect to any potential citizen suit, except by lawfully modifying the SPDES permits, pursuant to 
all applicable procedural requirements.  While a modification to the Consent Order or a new 
administrative order that supersedes it can alter (or abrogate) NYSDEC’s rights to enforce 
NYCDEP’s obligations under the existing Consent Order, any such new or modified consent 
order would not affect the enforceability of the terms of the existing Consent Order by potential 
citizen suit plaintiffs, unless DEC processes the terms of the new or modified order as a 
modification to the SPDES permits.  See, e.g, Riverkeeper, Inc. v Mirant Lovett, LLC, 675 F. 
Supp. 2d 337, 345-46 (S.D.N.Y. 2009) (NYSDEC administrative consent order cannot modify a 
SPDES permit absent compliance with “the public notice and participation requirements 
necessary to modify a SPDES permit”).6

 
     

 The applicable procedural requirements for a SPDES permit modification include public 
notice, an opportunity for public comment, and, if such comments raise any “substantive 
significant issues,” an adjudicatory hearing before an administrative law judge.  See 6 NYCRR 
§§ 621.8(b), (g); 621.11(i); 621.13(f); 624.4(c)(1)(iii).   
 
 We note that NYSDEC Staff refused, throughout the permit proceeding, to clearly state 
that the agency would treat any public comments on a proposed modification to the Consent 
Order the same as comments on a draft SPDES permit -- e.g., to state that the agency would refer 
the matter to an administrative law judge for a hearing under 6 NYCRR § 624 if the comments 
raise substantive and significant issues.  Following the decision in NRDC v. Grannis, there 
should no longer be any dispute that, if NYSDEC fails to provide an adjudicatory hearing on any 
substantive and significant issues identified in public comments on a modification to the Consent 
Order, such modification would not alter NYCDEP’s obligations under its SPDES permits.  
 
 We also note that the NYSDEC Commissioner’s June 10, 2010 final decision on the 
city’s current SPDES permits (at p. 16) held that the 2005 Consent Order was not a 
“modification” to the 1992 administrative consent order, which previously governed the city’s 
CSO obligations, but rather a “replace[ment]” for the 1992 order.  While we fundamentally 
disagree with that analysis, it appears that, under the logic of the Commissioner’s ruling, 
NYSDEC and NYCDEP could, at their sole discretion, choose to embody any future changes to 
the city’s CSO compliance obligations in either a “modification” to the 2005 Consent Order, or 
in a new order that “replaces” the existing one.  We have no doubt that, for the purposes of 
NYCDEP’s obligations under its SPDES permits, this choice represents a distinction without a 
difference.  In light of the decision in NRDC v. Grannis, regardless of the labels attached to any 
                                                 
6 See also Ohio Valley Envtl. Coalition, Inc. v. Apogee Coal Co., LLC, 531 F.Supp.2d 747, 755 (S.D.W.Va.2008) 
(allowing CWA claims against defendant to proceed where permit authority attempted to modify permit through 
administrative order but ‘‘there was no public notice and [p]laintiffs’ ability to challenge the modification through 
state administrative channels was effectively eliminated’’); Citizens for a Better Environment–Cal. v. Union Oil Co. 
of Cal. (UNOCAL), 83 F.3d 1111, 1120 (9th Cir.1996) (state enforcement agency’s attempted modification of 
permit with consent order ineffective when agency failed to comply with ‘‘federal and state regulations govern[ing] 
the modification of NPDES permits,’’which “ensure that the standards embodied in an NPDES permit cannot be 
evaded with the cooperation of compliant regulatory authorities”); Proffitt v. Rohm & Haas, 850 F.2d 1007, 1012 
(3d Cir.1988) (stipulation with EPA staying enforcement of violations on certain permit conditions void because 
there was ‘‘no opportunity for public participation’’ and the applicable regulations did not ‘‘permit dispensing with 
public notice when an amendment effects a substantial change in the terms of a permit’’). 
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future changes to the city’s obligations under the existing Consent Order, the terms of that 
Consent Order will remain enforceable as terms of NYCDEP’s SPDES permits, unless NYSDEC 
follows all legally required procedures for modifying those permits.  
 
 In conclusion, we look forward to working constructively with NYSDEC and NYCDEP 
to seek consensus on improvements to the city’s CSO compliance program.  Notably, NYCDEP 
has committed, in its 2010 Green Infrastructure Plan, to seek such consensus.7

 

  Therefore, we are 
hopeful that the ongoing discussions concerning modifications to the Consent Order can yield 
agreements that would allow for the uncontested modification of the CSO provisions of the city’s 
SPDES permits, while avoiding the need for any party to seek further judicial relief.  

 
Sincerely, 

 
Lawrence M. Levine 
Senior Attorney 
Natural Resources Defense Council 
40 W. 20th St. 
New York, NY 10011 
(212) 727-4548 
 
 
/s 
Paul Gallay 
President & Hudson Riverkeeper 
Riverkeeper, Inc. 
20 Secor Road 
Ossining, New York 10562 
(914) 478-4501 
  
/s 
Terry Backer 
Soundkeeper & Executive Director 
Soundkeeper, Inc. 
7 Edgewater Place 
Norwalk, Connecticut 06855 
(203) 854-5330 
 

 
 
/s 
Daniel E. Estrin 
Supervising Attorney 
Pace Environmental Litigation Clinic, Inc. 
78 North Broadway 
White Plains, New York 10603 
(914) 422-4343 
Counsel for Riverkeeper, Soundkeeper & NY/NJ 
  Baykeeper 
 
/s 
Deborah Mans 
Baykeeper & Executive Director 
New York/New Jersey Baykeeper 
52 West Front St  
Keyport, New Jersey 07735 
(732) 888-9870 
  
 
 

encl. 
  
cc: Judith Enck, Regional Administrator, USEPA Region 2 
 [list continued on next page] 

                                                 
7 See NYC Green Infrastructure Plan (2010), pp. 11, 129 (available at: 
http://www.nyc.gov/html/dep/html/stormwater/nyc_green_infrastructure_plan.shtml).  
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 James Tierney, Asst. Commissioner, NYSDEC 
 Steven Russo, General Counsel, NYSDEC  
 Yueh-Ru Chu, Asst. Attorney General, NYS 
 Bill Plache, Asst. Corporation Counsel, NYC 
 Robin Levine, General Counsel, NYCDEP 
 
  








































